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Complying with the New Truth-in-Lending Act Rules for Education Loans

Time limited our ability to answer the many questions submitted during the February 5 webcast. The brief answers provided to many of the questions below are intended to serve as advice and guidance. This is not intended as legal advice. We cannot provide opinions on individual fact patterns. If you have questions about your institution’s programs and practices, you should contact your attorney.

Private Education Loans

1. Are the following types of loans considered private education loans (PELs) under the Truth-in-Lending Act rules?

a. Federal Perkins loans?   No, Perkins loans are authorized under Title IV of the Higher Education Act and are specifically exempt.

b. State loans?  Yes.

c. Unsecured housing loans provided by the university?  Yes, if these loans are intended to finance room and board expenses that are part of the cost of attendance at the university. But if they are loans for faculty or staff to help with housing purchases, they would not be private education loans.
d. HHS Health Professions Loans?  Yes.

e. Loans for Disadvantaged Students (LDS)?  Yes, this is one of the HHS programs.

f. Nurse Faculty Loans?  Yes, this is one of the HHS programs.

g. Institutional loan to law students specifically for bar review?  No, §226.46(a) specifically  states that a creditor may, at its option, comply with the PEL provisions for an extension of credit intended to cover post-graduation expenses for law, medical, etc. students.

h. Scholarship programs with a service obligation, where a grant converts to a loan if the student does not complete the agreed-upon service after graduation?  Probably not, this situation is more likely a matter of breach-of-contract in which a penalty is imposed, rather than an offer of consumer credit.

i. Loans which may be forgiven if the borrower completes a service obligation after graduation?  Yes.

j. Loans offered by a U.S. institution only to international students?  Yes. The information in the disclosure statements about possible eligibility for federal loans can be redacted from the disclosure forms for these students since they are not eligible for federal loans.

k. Loans offered by a foreign institution to US students?  No, TILA jurisdiction does not extend to foreign entities making loans in other countries.

l. Loans where the parent is the borrower, not the student?  Yes, if the loan is extended to a consumer, in whole or in part, expressly for educational expenses. The definition does not require the borrower to be a “student.”

2. Our school issues no-interest emergency student loans due within 1 year that upon default are subject to a 10% default interest rate. Would these loans be subject to the new disclosure requirements?

These loans probably meet the exclusion to the definition of a private education loan for institutional loans that do not apply an interest rate to the credit balance and that have a term of one year or less. The default interest rate which is only applied when the borrower does not pay as agreed probably does not change the status of the loans.

3. It appears to me that Regulation Z does not apply to K-12 schools; however, there seems to be a clamor among K-12 schools that some part of TILA applies to K-12 schools that allow families to pay their annual tuition on a monthly basis. Can you comment on that?  
The PEL definition in Regulation Z speaks to loans for postsecondary education expenses, so loans for K-12 expenses would not be covered. However, such loans are likely covered by existing TILA disclosure requirements under §226.17 and .18.

4. Do open A/R accounts fall under this regulation?

If the student A/R account gives the student the right to incur a debt and defer its payment, then the A/R account is an extension of credit subject to TILA.  Depending on the terms applicable to the A/R account, the extension of credit could also be a PEL. 

5. We have determined that our Perkins loans, our payment plans and our short-term loans are excluded from the definition of private education loans.  If we issue < 25 Nursing loans per year, can we assume that we are not "regularly extending consumer credit"? Is this assumption correct because we are not extending what we consider as credit more than 25 times per year?

Even though your payment plans and short-term loans are excluded from the definition of private education loans, they are still considered extensions of credit under Regulation Z. Assuming that you provide credit of any type more than 25 times a year, you can’t use the numerical exclusion to avoid TILA disclosure obligations for certain types of loans.

6. Our school does not require students to apply for a loan -- we offer the loan. Also, we do not run any type of credit approval process. Most of our loans are for international (non-US citizens) students. Do we still need to go through this process for people that would never qualify for another type of loan (i.e., T4 or alternative)?

Whether students “apply” or the institution “offers” the loan is immaterial. In many ways, the FAFSA acts as an application for many federal, state, and institutional education loans but for obvious reasons it would be unworkable to attach disclosures at that point in the process. There is general agreement in the community, confirmed by both ED and the Federal Reserve, that the award letter which offers a loan is probably the best time to provide the first required disclosure. 

As to foreign students, the law and regulations do not provide any exemptions based on nationality of the borrower. You may be able to redact irrelevant and confusing information about eligibility for federal loans from the disclosures, although you do not have the same freedom with the self-certification form which must be provided verbatim.

7. If the institution loans are funded by an endowment, does it matter? We have heard that this excludes them.

Institutional loans that are funded with the institution’s resources or by a donor do not create a preferred lender arrangement under the Department of Education rules issued in October 2009 (see 34 CFR §601.10). These loans are, however, included in the definition of private education loan, regardless of the source of funds. ED was intending to draw a distinction between institutional funded loans and those that they sometimes see (usually at for-profit schools) where the institution borrows money from a bank to make student loans, and then immediately sells the loans back to the bank.

8. What happens if you offer short-term loans < 90 days, but those loan amounts are not paid within the 90-day period? How does this affect Regulation Z?

It depends on what you do after the end of the 90-day period.  If you consider the loan to be in default and act consistently with that position, such as charging a higher default rate or a late fee, the failure of the borrower to pay by the end of the 90 days should not cause you to lose the exemption. On the other hand, if you grant payment extensions of the original loans to at least some borrowers who do not pay by the end of the 90 days, the circumstances for granting extensions become important.  If extensions of short-term loans are infrequent and on an exception basis, and treated as the workout of a delinquent loan, you should probably be able to retain the exception. If, however, a significant portion of the borrowers do not pay in full within 90 days and you regularly grant extensions to those borrowers, you arguably aren’t making 90 day loans.  If so, you run the risk of non-compliance with the new private education loan regulations

9. We have short-term emergency student loans that are longer than 90 days with no interest. However, if they pay in over 90 days, interest is charged on a daily basis. Does this fall under the exception for emergency loans under Reg Z plan?

These loans wouldn’t fall in the exception for short-term loans since the term is greater than 90 days.  These loans probably don’t fit into the exception for no-interest loans with terms of 12 months or less because interest is charged past 90 days and the loan is not in default.  If the term of the loans were 90 days, and the interest charges after that time were a penalty for failure to pay on time, the result might be different.

New TILA Disclosures

10. We use the FASFA application to award Institutional loans; can we continue to do this? Or, is it required to have a separate application?

Yes, you can continue to use the FAFSA (most institutions do). It probably makes the most sense to include the application/solicitation disclosure with the award letter. 

11. If the solicitation is considered to be when the loan is awarded, can we go directly to a loan approval disclosure and skip the solicitation disclosure?

No, there is no provision in the regulation for skipping any of the three disclosures except for solicitations/applications made by telephone. Even if all three disclosures may be included in the same on-line session, they must all be provided.

12. For an institutional loan, the student completes a form that is both application and promissory note. Do we need to separate those now? Do we give the disclosure then and at disbursement again?

There is no need to separate the application and promissory note to meet TILA requirements. However, a school would still need to comply with both the solicitation and approval disclosure requirements. Since students may be approved for their institutional loans or non-Title IV federal loans without having to actually go through a formal approval process, schools may end up providing the solicitation and approval disclosures simultaneously. In addition, the solicitation and approval disclosures may contain the exact same information if the terms and conditions of the loans (as is the case with Title VII and Title VIII loans) are the same.

13. Our institutional loan requires a co-signer. Does the disclosure process also apply to the co-signer?

No, there is no requirement to provide disclosures to a co-signer. 

14. We have loans that may have a disbursement each semester the student is enrolled; must they complete each of these documents for each advance? 

With the multi-year master promissory note (MPN) process in place for the HHS programs, will we have to generate new MPNs each year or will disclosures be sufficient?

Regulation Z requires a separate series of disclosures for each loan applied for and received.  Your disclosures have to reflect whatever legal obligation you and the borrower have agreed to.  You will have to complete the disclosures using estimates where actual information is not yet available when preparing the disclosures.  You should consult with counsel to clarify the nature of the legal obligation created by the MPN.  

15. If we offer a student a loan in June but we do not disburse until August. Does this mean that we have to provide additional disclosures?

You will not have to redisclose as long as you haven’t changed the terms.  Regulation Z requires you to wait at least 3 days from the day the borrower receives the final disclosure to make a disbursement, but doesn’t prevent you from waiting longer.

16. If the loan is accepted within the first 10 days, do you have to wait the full 30 days before disbursement of the loan?  Can the “firm offer” period be MORE than 30 days?

The borrower may choose to accept the loan as quickly as she would like. The lender may provide the borrower more time if it chooses.

17. We do not require any documentation for students for credit approval. How does this new rule apply to us?

Whether you require credit approval has no bearing on these requirements. You’ll need to figure out three reasonable points in your process to provide the disclosures.

18. For a variable rate loan, can the rate change during 30-day acceptance period?

During the 30-day acceptance period, the rate may be changed based on the index to which it is tied, or the rate may be lowered or terms changed if the change is clearly to the benefit of the consumer.

19. If, after a loan is approved the student becomes ineligible because of drop in required hours, etc., is this an exception to the 30-day rule?

Yes, the lender may reduce the loan amount based on a certification or other information from the educational institution indicating that the student’s cost of attendance has decreased or other financial aid has increased. An increase in the amount of the loan would require redisclosure.

20. After we receive the final TILA there is a three-day wait until disbursement, can we wait longer?

Yes, you must wait at least three days but the rules don’t require you to do so by a certain time.

21. If there is no interest on the loan at consummation and the promissory notes say current market rate when the loan goes into repayment one day, how do you provide current market rate now for a rate that won't be in effect for 1-4 years?

A loan that leaves so much to the discretion of the lender may not create an enforceable obligation.  You should consult with counsel about the appropriateness of such loan terms.

Self-Certification Forms

22. Who collects the self-certification form for private bank loans? The lender or the school?

The lender collects the signed form. The school must provide the form and the information to fill out the financial information to enrolled or admitted students on request.

23. If student turns in self-certification form with information that is extremely inaccurate compared to information that the school may submit separately to the lender, will lenders use that to disqualify the student's loan?

They certainly could. A lender is allowed to withdraw an offer of credit before consummation is the creditor has reason to believe that the consumer has committed fraud in connection with the loan offer.

Past Due Accounts

24. We have an institutional loan with terms due in 90 days and is interest free until that time, but if a student does not pay in 90 days then interest accrues on the balance. Would this type of loan be excluded?

These loans probably meet the exclusion to the definition of a private education loan for institutional loans that do not apply an interest rate to the credit balance with a term of one year or less. Charging late fees or a default interest rate which is only applied when the borrower does not pay as agreed probably does not change the status of the loans.  If you do not consider the loan to be in default, however, and routinely expect and allow borrowers to pay in longer terms, you may have a compliance issue.

25. (a)  We have an interest free payment plan. But if the student defaults, the account is turned over to our collections office. Interest is charged from that point forward. How does regulation Z apply?  A student deferring a balance more than 90 days is charged a deferment fee and is charged a monthly finance charge on the outstanding balance. Do we need to follow Reg Z?

(a)  The answer to the question depends on whether the student incurred debt and had a right to defer payment of the debt.  If the student had a right to defer payment of currently due amounts under a plan where you either charge a finance charge, such as enrollment fee, or if the plan is payable in more than 4 installments, the plan will be subject to the general disclosure requirements of Regulation Z.  The payment plan will also be subject to the PEL disclosure requirements unless the plan lasts no more than 12 months and you don’t charge the student interest.  If the plan is subject to Regulation Z and the student defaults, workout arrangements made to pay the plan balance do not add any additional disclosure requirements.  Both arrangements appear to be extensions of consumer credit subject to Regulation Z and the second arrangement appears to be a private education loan as well.  

(b)  We require a student to sign an agreement prior to registration that spells out our payment policy; all charges are due within 30 days and if not paid, the student is responsible for collection costs, attorney fees and court costs.  Is this arrangement subject to any TILA disclosure requirements?

(b)  If the student incurred debt, doesn’t have the right to defer its payment and fails to pay the debt as agreed, subsequent arrangements to workout the debt are not PEL’s because they are not extensions of credit.  There is no requirement to provide TILA disclosure in this situation.  The features of the workout arrangement are not relevant.  

(c)  If a student or former student enters into a written payment agreement (no interest) with a term of >12 months, for the purpose of paying down an existing debt (essentially, an internal collection process), do any disclosure requirements apply?

(c)  The answer depends on whether the student is really in default of a true obligation to pay in full by a stated date.  If that is the case, this is the same situation as in (b).  If there was no original default, however, this could be a new extension of credit. If that is the case, because of the length of its term, this agreement would be an extension of credit that would be also a PEL.  

26. My institution allows students to carry over tuition balances from semester to semester (up to a certain limit).  Upon graduation, if the student still has an outstanding balance, we require the student to sign a promissory note.  Would this subject the balance to the TILA disclosure requirements?  I don’t think so, as we are not really extending credit, but allowing a past due obligation to be paid out over time.  What concerns me is that we require the student to sign a promissory note, which could be construed as an extension of credit. 
Work out payment plans that are solely for the purpose of paying off outstanding delinquent account receivable balances may be exempt from Reg Z disclosure requirements either under 12 C.F.R. §226.20  or because the student did not originally have the right to defer payment.

Tuition Payment Plans

27. Does a payment plan that is for a term of more than 12 months, but does not charge interest, need to comply with the new regulations?

Yes, payment plans that have a term greater than one year are private education loans and the institution is required to provide HEOA compliant disclosures even if they don’t charge interest. 

28. Is deferment of tuition payments the same as a private educational loan?  For example, does a four payment tuition payment plan fit within the regulations?

Federal law states that credit is the right to defer the payment of debt or to incur debt and defer its payment.  Regulation Z, 12 C.F.R. §226.1, applies to each individual or business that offers to extend credit when four conditions are met:

· The credit is offered or extended to consumers;

· The offering or extension of credit is done regularly;

· The credit is subject to a finance charge or is payable by a written agreement in more than 4 installments; and

· The credit is primarily for personal, family or household purposes.

In the recent amendments to Regulation Z, the Board revised the definition of a ‘‘private education loan’’ to exclude certain billing plans provided by educational institutions.  A payment plan that is for a term of one year or less and does not charge interest on the outstanding balance is not a private education loan and does not require disclosures as required by the Regulation Z amendments.  However, these plans may be considered credit and subject to the existing disclosure requirements of §§226.17 and 18

29. If a tuition payment plan includes expenses related to housing, does this qualify for the exception from the definition of a private education loan?

The new regulations apply to private education loans for postsecondary educational expenses, which mean any part of the cost of attendance at a covered educational institution including room and board.  A tuition payment plan that includes the cost of room and board for attendance at a covered educational institution is private education loan. If such a tuition payment plan is for a term of one year or less and does not charge interest on the outstanding balance it will meet the exclusion from the definition of a private education loan. However, the tuition payment plan is consumer credit subject to TILA and Regulation Z if it is either payable in more than four installment or requires payment of an enrollment fee or other finance charge.
30. Is a flat "application fee" on a monthly payment plan considered a finance charge?

A finance charge is the cost of credit and includes any amount imposed as a condition of credit.  A fee that is charged to every person that enrolls in the monthly payment plan – meaning a person cannot enroll in the payment program without paying the fee – is a finance charge because it is a cost of extending credit.
31. What if the enrollment fee is charged by an entity other than the school, such as TMS?

The enrollment fee is considered a finance charge (a cost of extending credit) even if charged by a third party administrator.

32. Is the requirement that tuition payment plans follow the standard closed-end TILA requirements new or has this always been required?

Generally, tuition payment plans have always been considered credit under TILA because they allow a deferred payment of tuition.  Plans that are payable in more than four installments or subject to a finance charge on the outstanding balance are extensions of credit and require the standard closed-end TILA disclosures. 

33. Where can the standard closed-end TILA disclosure be found?

When providing the required TILA disclosure statement, a creditor may rely upon the model credit disclosure forms that have been published by the Federal Reserve.  Although a creditor is not required to use the model form, any disclosure that uses the model form is deemed to be in compliance with TILA.  The Loan Model Form H-2 is to be used for extensions of credit that are provided as credit loans.  

34. What happens to a payment plan that has a 12-month term and at the end of 12 months the student doesn’t pay the full amount? Can the student enter another repayment plan for another 12 months?

Work out payment plans that are solely for the purpose of paying off outstanding delinquent account receivable balances may be exempt from Regulation Z disclosure requirements either under 12 C.F.R. §226.20 (relating to refinancing)  or because the student did not originally have the right to defer payment.

35. Does a school need to comply with the TILA if it allows students to use an outside plan like HES?

The institution is the “creditor” for any payment plans that extend consumer credit subject to a finance charge or that are payable by written agreement in more than four installments. The institution is required to provide Truth-in-Lending disclosures to plan participants at the time of consummation (the time that a consumer becomes contractually obligated on a credit transaction) either directly or through a third-party administrator. 

36. Does a 12-month payment plan with no interest charged on the outstanding balance need to comply with Regulation Z if payments start in May but enrollment in school is not until August?

If there is any deferment of payment, the plan may be subject to Regulation Z.  Although the payment plan may satisfy an exclusion from the definition of a private education loan because interest will not be applied on the outstanding balance and is payable in 12 months, the credit must comply with Regulation Z if it is payable in more than four installments or is subject to a finance charge.

37. Does Regulation Z apply if the borrower is no longer a current student, but still owes tuition and has a payment plan?

Work out payment plans that are solely for the purpose of paying off outstanding delinquent account receivable balances may be exempt from Regulation Z disclosure requirements either under 12 C.F.R. §226.20  (relating to refinancing) or because the student did not originally have the right to defer payment.

38. Does a payment plan for a term of more than 90 days that charges an enrollment fee need to comply with the new disclosure rules?

A payment plan that is for a term of one year or less that does not incur interest on the outstanding balance is not a private education loan, but  is credit if it  is either payable in more than four installment or requires payment of an enrollment fee.  The payment plan may be exempt from the new disclosure requirements, but is still subject to the standard closed-end credit disclosures required by Regulation Z.
39. Does a payment plan through an outside entity that requires only 4 payments per semester need to comply with the new disclosure requirements?

If the tuition payment plan is payable in four installments or less and does not require payment of an enrollment fee or other finance charge, it is not consumer credit subject to TILA and Regulation Z.  However, if the payment plan is subject to an enrollment fee or other finance charge, it must comply with TILA and Regulation Z.

40. Does a payment plan that only charges interest on the past due balance need to comply with the new disclosure requirements?

Late fees are not considered finance charges.  

41. Do Regulation Z and the new amendments apply to a payment plan that charges interest and is for a term that is longer than 90 days?

A payment plan that charges interest on the outstanding balance for a term of more than ninety days is credit subject to TILA and Regulation Z.  Because the payment plan is for a term of more than ninety days and applies interest to the outstanding balance, it is also a private education loan. For further guidance, educational institutions should consult legal counsel.  

42. Does a tuition installment payment plan that is for a term of 90 days and charges interest qualify for the exemption from a definition of a “private education loan” and is so, what is the affect?

A payment plan for a term of ninety days that charges interest on the outstanding balance is credit subject to TILA and Regulation Z.  However, the payment plan is not a private education loan because it is for a term of ninety days or less. The payment plan must comply with the standard closed-end TILA disclosure requirements, but is not subject to the additional disclosure requirements established by the recent amendments to Regulation Z. 

43. Is a payment plan that is paid over 12 installments (June 1 to May 1 for tuition starting in August) and charges an enrollment fee, but does not charge interest on the outstanding balance or any other finance charge, required to comply with the closed-end credit TILA disclosures?

Yes, a tuition payment plan that is either payable in more than four installments or which requires payment of an enrollment fee is consumer credit subject to TILA and Regulation Z.  As noted above, for most education institutions a tuition payment plan enrollment fee is a finance charge because it is a requirement to participate in the payment plan.
44. How does the disclosure timing (particularly, the 30-day lock after approval and the 3-day delay to before disbursement) work with payment plans where application/approval/consummation is done all at once and/or the student starts classes before the period expires?

In connection with a closed-end credit transaction, the creditor must provide certain disclosures to the person who is obligated on the consumer credit transaction.  TILA states the disclosures must be made before credit is extended.  Regulation Z clarifies the timing requirement and states the creditor must make the disclosures required by TILA and Regulation Z before consummation of the transaction.  Regulation Z defines consummation as “the time that a consumer becomes contractually obligated on a credit transaction.”  Neither TILA nor Regulation Z requires that a creditor provide the disclosures at any specific time before consummation. Instead, a creditor must provide the consumer the TIL disclosure statement before the consumer is contractually obligated. An educational institution is encouraged to see legal counsel for guidance because the amendments to Regulation Z require disclosures before the loan is consummated.

45. If the credit is not a private education loan, but it is considered an extension of credit (i.e. an interest free payment plan of less than 12 months with an application fee charged), does a TILA disclosure need to be provided?

Yes, a tuition payment plan that is either payable in more than four installments or which requires payment of an enrollment fee or other finance charge is consumer credit subject to TILA and Regulation Z.
46. How does the 3-day delay on disbursement apply to tuition payment plans that charge interest on the outstanding balance?

A tuition payment plan that charges interest on the outstanding balance is a private education loan if the term of the plan is for more than ninety days.  As a result, the consumer must be provided three days from when the consumer receives disclosures and when the funds are disbursed to cancel the loan.  

47. Does a payment plan for a term of less than ninety days that is subject to a finance charge, such as an application fee, need a TILA disclosure statement?

Yes, a tuition payment plan that is either payable in more than four installments or which requires payment of an enrollment fee or other finance charge is consumer credit subject to TILA and Regulation Z.
48. Do the new disclosure requirements apply to payment plan in effect for the Spring 2010 term through March/April?

Regulatory compliance was mandatory effective February 14, 2 010, but loans that were past the application phase at that time are not covered.

49. Can a payment plan provider continue to share a portion of the enrollment fee or other fee (like a late fee) with a school?

Yes.

50.   Is a payment plan that is for a term of less than 12 months and does not incur interest on the outstanding balance subject to Regulation Z?  The outside company that administers the program charges a $25 non-refundable fee to all students.

Yes, the institution is the “creditor” for any payment plans that extend consumer credit subject to a finance charge or that is  payable by written agreement in more than four installments. A TILA disclosure must be provided to the plan participant before consummation (the time that a consumer becomes contractually obligated on a credit transaction) either directly by the institution or through a third-party administrator.

51. How do the new regulations apply to employer tuition deferral plans with an enrollment fee and a 150 day term (single payment note)?

Assuming the employer is the creditor and the plan is for the cost of attending a postsecondary educational institution, the plan may be a private education loan.  A plan that does not charge interest on the outstanding balance and is for a term of one year or less is excluded from the definition of a private education loan and not subject to the new disclosure requirements only if the institution is the creditor.  However, because the enrollment fee is a requirement to participate in the program, the credit is likely subject to TILA and Regulation Z.

Code of Conduct, Preferred Lender Lists

52. Do we need to sign a special form or do we just establish an internal code policy? Do we need to post on our web?

There is no special form to sign, but your institution must comply with all of the requirements in the Department of Education regulations at §601.21 and §668.14(b)(27). These include developing, publishing, administering, and enforcing the code of conduct, and annually informing officers, employees, and agents with responsibilities with respect to loans of its provisions.

53. If we decide to do the 3-5 year lender list like Michigan, do we still have to list all interest rates, etc?  
No, you do not. But be careful:  ED views any list that does not include all lenders which have provided loans to your students during the specified time frame to be a preferred lender list. You probably can redact lenders if you know they no longer willing to offer loans to your students, but you can’t use any criteria (such as the top 20, or those that made more than 10 loans last year) to narrow the list. 
54. What about a school that uses a third party for their private lender list and lenders pay a fee to the third party?

According to ED, if a lender pays the third-party to be placed on the list or pays a fee based on any loan volume generated, this would be considered to be a preferred lender arrangement. See page 55630 of the preamble to the October 28, 2009, final rules.

55. If the school is the guarantor for an international student loan program, can there be revenue sharing between the lender and the school?

Can you explain the difference between a preferred lender and alternative lender (gap Loans)?

Gap, or recourse loans, are something of a gray area and were subject to much discussion when the ED rules were being debated by a negotiated rulemaking team. These are loans that are provided by a bank or other lender to certain students or groups of students (often foreign students) pursuant to an agreement between the lender and the institution, generally involving the institution making payments or providing guarantees to the lender in order to make the loans available and affordable for the students. In the end, ED declined to exclude these types of loans from the definition of preferred lender list. This may create a problem when the institution doesn’t know of any other lender willing to offer loans to these students. So, if an institution has this type of arrangement, it should treat it as a preferred lender arrangement and follow the related regulations.

Miscellaneous

56. Have you heard of the possibility of delaying compliance?

There can be no delay in implementation of the regulations because the statute is written in such a way that statutory language will take effect on its own on February 14 in the absence of regulations. It would be much harder to comply without the benefit of the guidance provided by the regulations, and institutions would lose the exceptions to the definition of private education loan they provide.

57. What are the potential penalties to a school for noncompliance?

The TILA provides for both criminal and civil liability.  Criminal liability for TILA violations is very rare as it requires willful violations of the statute.  That is a very high standard to meet as it means that the creditor knew exactly what to do in the way of disclosures and decided not to do it. Civil liability, where the borrower brings a claim, is by far the most common risk. Borrowers can recover actual damages or statutory damages. Actual damages means the borrower can recover the difference between what he paid for the extension of credit and what he would have paid had the disclosure been correct but for his reliance on the faulty disclosure. In other words, the borrower says that the information in the bad disclosure misled him into passing up a better deal. This is still a relatively high burden for the borrower to meet.  

By far, the biggest type of liability is from statutory damages.  The borrower can recover twice the amount of the finance charge, up to a maximum of $1000, plus attorneys' fees, for most technical violations of Regulation Z.  The borrower doesn't have to prove anything other than the violation in order to collect. While this type of liability doesn't technically make a loan unenforceable, as a practical matter it does compromise the value of the loan.  The borrower can raise the claim in a lawsuit or wait until he gets sued, usually for non-payment, and then raise the claim as a defense or counterclaim.  Title X extended the statute of limitations applicable to the borrower’s ability to raise a claim to one year from the date of the first scheduled payment of principal and interest.  There is no time limit for the borrower to raise a claim defensively.

Finally, there is the potential for the FTC or a state attorney general to seek administrative enforcement of TILA.  That could result in a restitution order and/or a fine.  You should also note that many state laws that prohibit unfair or deceptive acts or practices deem a violation of TILA to be a violation of those state laws.  Such consumer protection laws usually provide for statutory damages and attorneys' fees.  
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